
Just i f icat ion under Clause 4.6 of  Strathf ie ld  Local  Envi ronmenta l  P lan 2012 – 

Except ions to  Development Standards.  

C lause 4.3 Height  o f  Bui ld ings  29m 

40 – 42 Lof tus Crescent ,  Homebush 

 

Clause 4.6 s tates:  

 

4.6   Except ions to  development s tandards  

(1)   The object ives of  th is  c lause are as fo l lows: 

(a)   to  prov ide an appropr ia te  degree of  f lex ib i l i ty  in  apply ing cer ta in  

development s tandards to  par t icu lar  development,  

(b)   to  ach ieve bet ter  outcomes for  and f rom development by a l lowing 

f lex ib i l i ty  in  par t icu lar  c i rcumstances.  

(2)   Development consent  may,  subject  to  th is  c lause,  be granted for  

development even though the development would contravene a development 

s tandard imposed by th is  or  any other  env i ronmenta l  p lanning inst rument .  

However,  th is  c lause does  not  apply  to  a  development s tandard that  is  express ly  

exc luded f rom the operat ion of  th is  c lause. 

(3)   Development consent  must  not  be granted for  development that  contravenes 

a development s tandard un less the consent  author i ty  has considered a wr i t ten 

request  f rom the appl icant  that  seeks to  just i fy  the contravent ion of  the 

development s tandard by demonstrat ing:  

(a)   that  compl iance wi th  the development s tandard is  unreasonable or  

unnecessary in  the c i rcumstances of  the case,  and 

(b)   that  there are suf f ic ient  env i ronmenta l  p lanning grounds to  just i fy  

contravening the development s tandard.  

(4)   Development consent  must  not  be granted for  development that  contravenes 

a development s tandard un less:  

(a)   the consent  author i ty  is  sat is f ied that :  

( i )   the appl icant ’s  wr i t ten request  has adequate ly  addressed the 

matters  required to  be demonstrated by subclause (3) ,  and 

( i i )   the proposed development wi l l  be in  the publ ic  in terest  because 

i t  is  consis tent  w i th  the object ives of  the par t icu lar  s tandard and the 

ob ject ives for  development wi th in  the zone in  which the 

development is  proposed to  be carr ied out ,  and 

(b)   the concurrence of  the Director-Genera l  has been obta ined.  

(5)   In  dec id ing whether  to  grant  concurrence,  the Director-Genera l  must  

cons ider :  

(a)   whether  contravent ion of  the development s tandard ra ises any matter  
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of  s ign i f icance for  State or  reg ional  env i ronmenta l  p lanning,  and 

(b)   the publ ic  benef i t  o f  mainta in ing the development s tandard,  and 

(c)   any other  mat ters  required to  be taken in to  considerat ion by the 

Director -Genera l  before grant ing concurrence.  

(6)   Development consent  must  not  be granted under th is  c lause for  a  subdiv is ion 

of  land in  Zone RU1 Pr imary Product ion,  Zone RU2 Rura l  Landscape,  Zone RU3 

Forestry ,  Zone RU4 Pr imary Product ion Smal l  Lots ,  Zone RU6 Transi t ion,  Zone 

R5 Large Lot  Resident ia l ,  Zone E2 Environmenta l  Conservat ion,  Zone E3 

Environmenta l  Management or  Zone E4 Environmenta l  L iv ing i f :  

(a)   the subdiv is ion wi l l  resu l t  in  2  or  more lo ts  o f  less than the min imum 

area speci f ied for  such lo ts  by a development s tandard,  or 

(b)   the subdiv is ion wi l l  resu l t  in  a t  least  one lo t  that  is  less than 90% of  

the min imum area speci f ied for  such a lo t  by a development s tandard.  

Note.  When th is  P lan was made i t  d id  not  inc lude Zone RU1 Pr imary 

Product ion,  Zone RU2 Rura l  Landscape,  Zone RU3 Forestry ,  Zone RU4 

Pr imary Product ion Smal l  Lots ,  Zone RU6 Transi t ion,  Zone R5 Large Lot  

Resident ia l ,  Zone E3 Environmenta l  Management or  Zone E4 

Environmenta l  L iv ing.  

(7)   Af ter  determin ing a development app l icat ion made pursuant  to  th is  c lause,  

the consent  author i ty  must  keep a record of  i ts  assessment o f  the factors  

required to  be addressed in  the appl icant ’s  wr i t ten request  re ferred to  in  

subclause (3) .  

(8)   Th is  c lause does not  a l low development consent  t o  be granted for  

development that  would contravene any of  the fo l lowing: 

(a)   a  development s tandard for  comply ing development,  

(b)   a  development s tandard that  ar ises,  under the regulat ions under the 

Act ,  in  connect ion wi th  a commitment set  out  in  a  BASIX  cer t i f icate for  a  

bu i ld ing to  which State Environmenta l  P lanning Pol icy (Bui ld ing 

Susta inabi l i ty  Index:  BASIX) 2004  appl ies or  for  the land on which such a 

bu i ld ing is  s i tuated, 

(c)   c lause 5.4.  

 

D iscuss ion 

 

The subject  s i te  is  located on the in tersect ion of  Lof tus Crescent  and Lof tus 

Lane.   The subject  s i te  is  zoned for  h igh densi ty  res ident ia l  development wi th  a  

he ight  o f  29m.  Th is  29m height  l im i t  s imi lar ly  covers the ad jo in ing lands.  The 

depth of  the subject  s i te  and those surrounding are such that  they encourage a 

bu i l t  form which prov ides for  two res ident ia l  b locks wi th  one f ront ing each of  

Lof tus Crescent  and Lof tus Lane wi th  communal  open space located between.   
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The resul t  is  that  the bui ld ings have the i r  ground p lanes af fected in  terms of  so lar  

access in  the southern por t ion of  the s i te  par t icu lar ly  dur ing midwinter.   The 

subject  s i te ’s  nor th-south or ientat ion and the 4 – 5 s torey b lock to  the nor th mean 

that  the un i ts  on the communal  open space on the south s ide of  the completed 

bu i ld ing wi l l  a t  t imes be shaded.  The resul t  is  that  the par ts  o f  the bu i ld ing to  the 

nor th  and adjo in ing overshadow the southern ground p lane of  the subject  s i te  in  

mid-winter  and the bu i ld ing i tse l f  overshadows i ts  southern ground p lane.    

 

In  order  to  overcome th is  impact ,  the proposal  has prov ided for  extens ive areas 

of  communal  open space on roof  terraces where the so lar  access and res ident  

ameni ty  is  h ighest .   The development of  res ident ia l  f la t  bu i ld ings approved in  th is  

loca l i ty  prov ides for  the communal  open space on the roof  leve l  to  maximise so lar  

access,  out look and ameni ty  for  the res idents.   The proposal  s imi lar ly  prov ides 

for  roof  top communal  open space.    

 

The resul tant  bu i ld ing form compl ies wi th  the 29m height  l im i t  (complete ly  for  the 

nor thern component  but)  w i th  the except ion of  the l i f t  overrun and access 

e lements for  the roof top open space which reach a maximum height  o f  31.5m.   

 

Th is  he ight  breach is  l im i ted to  a par t  o f  the roof  over  the l i f t  overrun,  pergola 

and access s ta i r .  Whi le  th is  has been designed to  be incorporated in to an 

arch i tectura l  roof  feature consis tent  w i th  the prov is ions of  the p lanning 

inst rument ,  th is  Clause 4.6 is  prepared for  abundant  caut ion.  

 

The breach to  the height  contro l  could be overcome by s topping the l i f t  on the 

leve l  be low and prov id ing an unroofed access s ta i r  and prov id ing access by s ta i r  

c l imber on ly .   Th is  is  cons idered to  be an in fer ior  so lu t ion.  Where Clause 4.6 is  

ava i lab le  to  prov ide a bet ter  p lanning and access ib i l i ty  outcome. 

 

I  w i l l  now address each aspect  o f  C lause 4.6 in  turn for  completeness: 

 

(1)   The object ives of  th is  c lause are as fo l lows:  

(a)   to  prov ide an appropr ia te  degree of  f lex ib i l i ty  in  apply ing cer ta in  

development s tandards to  par t icu lar  development,  

(b)   to  ach ieve bet ter  outcomes for  and f rom development by a l lowing 

f lex ib i l i ty  in  par t icu lar  c i rcumstances.  

 

The proposal  seeks f lex ib i l i ty  in  the appl icat ion of  the s tand ard where the breach 

to  the bu i ld ing he ight  contro l  ar ises f rom a bu i ld ing,  which is  compat ib le  in  bu lk  
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and sca le wi th  the surrounding bu i ld ings and the des i red fu ture character  o f  the 

area par t icu lar ly  g iven i ts  locat ion on the publ ic  t ransport  corr idor.   

 

The breach to  the height  contro l  is  set  wel l  back f rom the s t reet  boundary and 

has min imal  impact  upon the s t reetscape and presentat ion of  the bu i ld ing other  

than to  prov ide for  a  roof  feature of  v isual  in terest .   

 

A compl iant  bu i ld ing would resul t  in  an  in fer ior ,  poor  p lanning outcome in  terms 

of  prov id ing d isabled access to  the roof  terrace which is  located to  maximise the 

so lar  access,  ameni ty  and use of  the communal  open space.  Th is  is  cons idered to  

ach ieve f lex ib i l i ty  cons is tent  w i th  the ob ject ives of  th is  c lause. 

 

The proposal  prov ides for  a  bet ter  outcome in  making avai lab le communal  open 

space on the upper leve ls  o f  the bu i ld ing,  which benef i t  f rom h igh ameni ty  and 

h igh leve ls  o f  so lar  access and out look.   Th is  is  cons idered to  be a bet ter  

outcome consis tent  w i th  the ob ject ives of  th is  c lause.   

 

 

(2)   Development consent  may,  subject  to  th is  c lause,  be granted for  

development even though the development would contravene a development 

s tandard imposed by th is  or  any other  env i ronmenta l  p lanning inst rument .  

However,  th is  c lause does not  apply  to  a  development s tandard that  is  express ly  

exc luded f rom the operat ion of  th is  c lause. 

 

The development s tandard proposed to  be contravened Clause 4.3 Bui ld ing 

Heights  is  not  express ly  exc luded f rom the operat ion  of  th is  c lause.  

 

(3)   Development consent  must  not  be granted for  development that  contravenes 

a development s tandard un less the consent  author i ty  has considered a wr i t ten 

request  f rom the appl icant  that  seeks to  just i fy  the contravent ion of  the 

development s tandard by demonstrat ing:  

(a)   that  compl iance wi th  the development s tandard is  unreasonable or  

unnecessary in  the c i rcumstances of  the case,  and 

(b)   that  there are suf f ic ient  env i ronmenta l  p lanning grounds to  just i fy  

contravening the development s tandard.  

 

Th is  submiss ion is  that  wr i t ten request  for  considerat ion by the consent  author i ty .   

The compl iance wi th  the c lause is  considered unreasonable and unnecessary in  

the c i rcumstance of  th is  case as out l ined in  the d iscuss ion above where the 

proposal  resu l ts  in  a  bu i ld ing form of  bu lk  and sca le consis tent  w i th  the des i red 
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fu ture character  o f  the area and prov ides for  a  bu i ld ing form and roof  feature of  

v isual  in terest  and prov id ing the best  poss ib le  outcome in  terms of  equi tab le  

access for  a l l  res idents .   

   

The fa i lure to  set  as ide the s tandard would in  e f fect  g ive r ise to  the inef f ic ient  

and uneconomic use of  the land.  The contravent ion of  the contro l  by the amended 

proposal  does not  g ive r ise to  any env i ronmenta l  e f fect  o f  suf f ic ient  s ign i f icance,  

which would cause concern and i t  is  cons idered that  the env i ronmenta l  benef i ts  

o f  the proposal  prov id ing communal  open space wi th  so lar  access and ameni ty  a t  

the upper leve ls  o f  the bu i ld ing which is  eas i ly  accessib le  to  a l l  occupants is  on 

ba lance an appropr ia te  env i ronmenta l  outcome to  just i fy  the contravent ion of  the 

development s tandard.  

 

(4)   Development consent  must  not  be granted for  development that  contravenes 

a development s tandard un less:  

(a)   the consent  author i ty  is  sat is f ied that :  

( i )   the appl icant ’s  wr i t ten request  has adequate ly  addressed the 

matters  required to  be demonstrated by subclause (3) ,  and 

( i i )   the proposed development wi l l  be in  the publ ic  in terest  because 

i t  is  consis tent  w i th  the object ives of  the par t icu lar  s tandard and the 

ob ject ives for  development wi th in  the zone in  which the 

development is  proposed to  be carr ied out ,  and 

(b)   the concurrence of  the Director-Genera l  has been obta ined.  

 

The object ives of  C lause 4.3 Bui ld ing Heights  are;  

 

(1)   The object ives of  th is  c lause are as fo l lows:  

(a)   to  ensure that  development is  o f  a  he ight  that  is  genera l ly  compat ib le  

wi th  or  which improves the appearance of  the ex is t ing area, 

(b)   to  encourage a consol idat ion pat tern that  leads to  the opt imum 

susta inable capaci ty  he ight  for  the area, 

(c)   to  ach ieve a d ivers i ty  o f  smal l  and large development opt ions.  

(2)   The height  o f  a  bu i ld ing on any land is  not  to  exceed the maximum height  

shown for  the land on the Height  o f  Bui ld ings Map.  

 

4 .3A   Except ions to  he ight  o f  bu i ld ings (Parramatta Road C orr idor)  

Despi te  c lause 4.3,  the height  o f  a  bu i ld ing on land in  “Area 1”  ident i f ied on the 

Height  o f  Bui ld ings Map that  compr ises a key s i te  shown in  Column 1 of  the Table 

to  th is  c lause and is  ident i f ied as a key s i te  on the Key Si tes Map is  not  to  

exceed the maximum height  shown opposi te  in  Column 2. 
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I t  is  demonstrated that  the bu i ld ing is  appropr ia te  to  the condi t ion of  the s i te  and 

i ts  context  and that  i t  min imises any overshadowing,  v iews,  loss of  pr ivacy and 

v isual  impacts for  the ne ighbour ing proper t ies consis tent  w i th  the ob ject ives of  

th is  c lause.   The proposal  prov ides for  an appropr ia te  and compat ib le  he ight ,  

bu lk  and sca le of  development ass is t ing the t rans i t ion f rom h igh densi ty  to  

medium densi ty  forms as descr ibed by the p lan as the des i red fu ture character .  

The proposal  does not  ad jo in  her i tage i tems and the bu lk  and sca le of  the 

proposal  is  cons idered to  be consis tent  w i th  the des i red character  o f  the loca l i ty  

and prov ide an in tens i ty  o f  development that  is  commensurate wi th  the in tended 

land use.   The proposal  is  o f  a  he ight  which is  both compat ib le  wi th  and improves 

the appearance of  the ex is t ing area and ref lects  the consol idat ion pat tern 

ident i f ied in  the p lanning inst ruments which leads to  the opt imum susta inable 

capaci ty  he ight  for  the area.   The proposal  ach ieves the d ivers i ty  o f  smal l  and 

large development opt ions and is  considered that  th is  ob ject ive is  met  by the 

proposal .    

 

The object ives for  development in  th is  zone are;  

 

1    Object ives of  zone 

 

  To prov ide for  the housing needs  of  the communi ty  w i th in  a  h igh densi ty  

res ident ia l  env i ronment.  

 

  To prov ide a var ie ty  o f  housing types wi th in  a h igh densi ty  res ident ia l  

env i ronment.  

 

  To enable other  land uses that  prov ide fac i l i t ies or  serv ices to  meet  the day to  

day needs of  res idents .  

 

 

The proposed development improves the prov is ion of  housing for  the needs of  the 

communi ty  by improv ing the ameni ty  o f  the of fer ing and increas ing the v i ta l i ty  o f  

the h igh densi ty  res ident ia l  env i ronment.   The proposal  prov ides for  and improves 

the var ie ty  o f  housing types,  s izes and choice.  

 

The proposal  increases the var ie ty  o f  housing types.   The proposal  increases the 

concentrat ion of  housing to  take advantage of  i ts  access t ransport ,  serv ices and 
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fac i l i t ies .   The proposal  demonstrates a h igh leve l  o f  res ident ia l  ameni ty  is  both 

achieved and mainta ined. 

 

The proposal  is  considered to  meet  the object ives for  development in  the zone.  

 

The proposal  is  considered consis tent  w i th  the object ives of  the s tandard and for  

development in  th is  zone as required by th is  subclause.  

 

(5)   In  dec id ing whether  to  grant  concurrence,  the Director-Genera l  must  

cons ider :  

(a)   whether  contravent ion of  the development s tandard ra ises any matter  

o f  s ign i f icance for  State or  reg ional  env i ronmenta l  p lanning,  and 

(b)   the publ ic  benef i t  o f  mainta in ing the development s tandard,  and 

(c)   any other  mat ters  required to  be taken in to  considerat ion by the 

Director -Genera l  before grant ing concurrence.  

 

The contravent ion ra ises no matters  of  State or  reg ional  s ign i f icance.   I t  is  

cons idered that  where the proposal  is  cons is tent  and compat ib le  wi th  the 

ne ighbour ing s i tes in  terms of  i ts  bu lk ,  sca le  and character  and there is  no publ ic  

benef i t  in  mainta in ing the development s tandard.     No other  mat ters  are required 

to  be taken in to  considerat ion by the Director-Genera l .  

 

(6)   Development consent  must  not  be granted under th is  c lause for  a  subdiv is ion 

of  land in  Zone RU1 Pr imary Product ion,  Zone RU2 Rura l  Landscape,  Zone RU3 

Forestry ,  Zone RU4 Pr imary Product ion Smal l  Lots ,  Zone RU6 Transi t ion,  Zone 

R5 Large Lot  Resident ia l ,  Zone E2 Environmenta l  Conservat ion,  Zone E3 

Environmenta l  Management or  Zone E4 Environmenta l  L iv ing i f :  

(a)   the subdiv is ion wi l l  resu l t  in  2  or  more lo ts  o f  less than the min imum 

area speci f ied for  such lo ts  by a development s tandard,  or  

(b)   the subdiv is ion wi l l  resu l t  in  a t  least  one lo t  that  is  less than 90% of  

the min imum area speci f ied for  such a lo t  by a development s tandard.  

Note.  When th is  P lan was made i t  d id  not  inc lude Zone RU1 Pr imary 

Product ion,  Zone RU2 Rura l  Landscape,  Zone RU3 Forestry ,  Zone RU4 

Pr imary Product ion Smal l  Lots ,  Zone RU6 Transi t ion,  Zone R5 Large Lot  

Resident ia l ,  Zone E3 Environmenta l  Management or  Zone E4 

Environmenta l  L iv ing.  

 

The proposal  is  not  for  contravent ion of  a  subdiv is ion cont ro l .  

 

(7)   Af ter  determin ing a development appl icat ion made pursuant  to  th is  c lause,  
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the consent  author i ty  must  keep a record of  i ts  assessment o f  the factors  

required to  be addressed in  the appl icant ’s  wr i t ten request  re ferred to  in  

subclause (3) .  

 

The consent  author i ty  w i l l  keep a record of  the determinat ion. 

 

(8)   Th is  c lause does not  a l low development consent  to  be granted for  

development that  would contravene any of  the fo l lowing: 

(a)   a  development s tandard for  comply ing development,  

(b)   a  development s tandard that  ar ises,  under the regulat ions under the 

Act ,  in  connect ion wi th  a commitment set  out  in  a  BASIX cer t i f icate for  a  

bu i ld ing to  which State Environmenta l  P lanning Pol icy (Bui ld ing 

Susta inabi l i ty  Index:  BASIX) 2004  appl ies or  for  the land on which such a 

bu i ld ing is  s i tuated, 

(c)   c lause 5.4.  

 

 

The proposal  is  not  comply ing development.   The development s tandard does no t  

ar ise f rom the regulat ions in  connect ion wi th  BASIX.   The s tandard does not  ar ise 

f rom Clause 5.4 or  any of  the other  exc lus ions l is ted.  

 

In  th is  instance i t  is  cons idered appropr ia te  to  make an except ion to  the Bui ld ing 

he ight  development s tandard under the prov is ions of  C lause 4.6 for  the reasons 

out l ined in  the preceding d iscuss ion. 

 

 
Andrew Darroch  

23 Ju ly  2015 

 

 

 


